e

=
s

, ;L;mm“\wllll

)

|
| “ “'Il"
|

Monday
August 29, 1994

Part Vi

- Department of

Transportation

' Federal Highway Administration

Intelligent Vehicle-Highway Systems
(IVHS): Procurement Recommendations;

= ' Agency Response; Notice



44566

—

—

Federal Register / Vol. 59, No. 166 / Monday, August 29, 194 / Notices

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration
[FHWA Docket No. 94-2)

Department of Transportation’s
Response to IVHS AMERICA’s
Procurement Recommendations

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Notice.

SUMMARY: The Department of
Transportation (the Department)
requested that IVHS AMERICA, as part
of its function as a utilized Federal
Advisory Committee, provide
recommendations on procurement
issues pertaining to the national
Intelligent Vehicle Highway Systems
(IVHS) program. IVHS AMERICA
replied by submitting an October 1993
paper, “‘Procurement Issues in IVHS
Development and Deployment.” This
notice sets forth the Department of
Transportation’s response to IVHS
AMERICA’s procurement
recommendations.

FOR FURTHER INFORMATION CONTACT:
Beverly Russell, Joint Intelligent
Vehicle-Highway Systems Program
Office, HVH-10, (202) 366—2202, Fax:
(202) 3668712, or Julie Dingle, Office
of the Chief Counsel, HCC-32, Federal
Highway Administzation, 400 Seventh
Street, SW., Washingtan, DC 20590,
(202) 366—1394. To dbtain a copy of
IVHS AMERICA’s paper, '‘Procursment
Issues in IVHS Develapment amil
Deployment,” contact IVHS AMERICA,
400 Virginia Avenue, SW., suite 800,
Washington, DC 20024-2730, {202} 484
4847, Fax: (202) 484-3483.
SUPPLEMENTARY INFORMATION: The
abjective of the national IVHS program
is to epply advanced technology in the
areas of information processing,
communications, traffic control, and
electronics to improve safety, reduce
congestion, increase mobility, reduce
the energy and environmental harm
caused by transportation, and increase
economic productivity. The IVHS also
incorporates the use of strategic
planning and innovative management
practices at all levels of government to
implement those initiatives which
enhance our national surface
transportation system, strengthen our
economy, and benefit a broad range of
users.

The Department requested that IVHS
AMERICA provide recommendations on
procurement in response to both public
and private sector concerns that existing
tederal and State procurement laws
«-+uld serve as a constraint to IVHS

deployment. Tha Department published
a Repont 40-Cengress on Namtechnical
Constraints and Barriers to
Implementation of Intelligest Yehicie-
Highway System (June 19943 which
discussed several of the precurememt
issues raised by IVHS AMERICA
relating to IVHS development and
deployment.

In addition, the Department drafted 2
formal response to IVHS AMIEERICA's
recommendations. The text of the jeiter
to Mr. James Costantino, Execxtive
Director, IVHS AMERICA, drom the
FHWA dated June 3, 1994, presanting
the Department’s response is set $orth
below:

Dear Mr. Costantino:

In further response to sy November
22 letter, [ am forwarding a detaided
response to IVHS AMERICA’s
recommendations onIVHS grocuremest
issues. We also plan % publich the
response in the Federsl Begister. Dmce
again, I would like to thank TWHS
AMERICA's Board of Diredhors, the
Coordinating Council, and the
Procurement Task Force for thusir sllimts.

Sincerely yours,
E. Dean Carlson,
Exausive Birecteor.
Enclosure

Department of Transportation’s
Response to IVHS AMERICA'’s

.Pmmmalt Recommend aions

Note: The problem statements and
recommendatiomsmre taken dimcily lsem the
Dcdber 1583 paper, “*Procurermest Inmees s
WHS Development and Deployment,”
forwarded by 1vitS AMERICA i itsmle as
an allrisary comamittee to the Dapmstment af
Transportation. The Departmemnt’s sesponmes
are in itatics. -

1. Problem Statement: Conlractars feal
that the government insists upen
receiving more intellectual propesty
rightts than are necessary for governanont
purposes and does not pay the full valae

of such rights, reducing the contractor’s

ability to offset its developrzent costs
through sales to other goversrment sad
private sector buyers.

First Recommendation—Goverament
should only seek those intelectual
property rights necessary far their
portion of an IVHS system.

Department’s Response: The
Intermodal Surface Transportation
Efficiency Act (ISTEA) of 1991 states
that one of the goals of the mational
IVHS Program is to support 3ae
development and promotion of an TVHS
industry. Balancing competing intesests
in intellectual property rights ina
manner that will promote, mither than
constrain, the development and
availability of IVHS technologies

presents a challenge. The Department of
Transportation (the Department) is
addressing this challenge through its -
research and development and
operational testing activities.
Partnership agreements, which serve as
the contractual mechanism for.IVHS

_ operational tests, clearly state the

Department’s objective on intellectual
property. Consistent with the federal
patent policy, non-federal participants
in operational tests retain title to the -
subject inventions as an incentive to
develop technological innovations. The
Department retains the minimum
license necessary to meet the Federal
gevernment's needs, leaving contractors
anll partners with the necessary rights to
encourage private sector investment in
the development of commercial
products.

Second Recommendation—
Government should create a uniform
specific policy about what property
rights will be sought, and also develop
specific publicized methods for seeking
waivers of the usual public-private
allocation and be willing to negotiate
these issues before a contract is
awarded.

Department’s Response: As noted
above, the Department’s current policy
is to provide its partners and contractors
with title to subject inventions -
developed as part of the IVHS program.
“The Department maintains only an
#reewocable license. This is a minimum
right which cannot be *“‘negotiated
away.” However, the Department
strongly supports U.S. IVHS pro@uct
development and would not take action
which would infringe on its commercial
viability. The Department is therefore
committed to not only outlining this
policy in its contracts and partnership
agreements, but to also, developing a set
of principles and guidelines which will
be published within calendar year 1994.

Third Recommendation—Government
should utilize the experience from other
IVHS procurements and other federal
agencies to address this issue.

Department’s Response: We agree that
the Department can learn from other
agemcies which have developed
innovative procurement mechanisms.
The Department reviewed other Federal
agencies’ policies before developing the
standard partnership agreement which
‘is used for IVHS operational tests. The

ment has been slightly refined and
modified based on experiences gained
threughout the life of the Program. The
Department has also begun using other
gescurement mechanisms to solicit
TVHS projects (e.g., the broad agency
announcement for the automated
highway system) and will continue to
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sook guidence on innovative means to
facﬂm‘w -

2. Px Sintesrent: The
development and degloyment of IVHS
systems will frequently emtail
coordination of overlepping
governmental requirements, eithrer of
different levels (fodaral, state, etc.) or of
regional groups ve.g.. EZ PASS), and-
nationwide deployment sfforts will
involve applications of similar systems
in varying state and local jurisdictions.
Coordination of these overlapping and
sometimes conflicting requirements will
require time and resources as well as
present potential ebstacles.

Recommendation—The federal
governunent should spearhead efforts to
coordimate requirements, through
demonstration/model rules for IVHS
precurements, seeking revisions to
ISTEA authority to allow interstate
compacts se that regional requirements
can be conforeed, and through
providing information to the IVHS
commannity sbout the scope and

Department secagnizes the complexity
and cest invelved in complying with
precurement regulations that will vary
among jurisdictions and levels of
government. Several afforts ase planasd
or underway io respoad to the comcems
of the IVHS community.

Adherence to multiple requiremenis,
Deparamant will seak tosoduce.
Department will to
unnecessary delays caused by conilicts
which may arise tate in the course of
IVHS pmjects. The Departient will
encourage uisdictions to involv}e mﬂl

ocurement representatives early im the
grtocess of project formation so that they
are aware of project goals and can
immediately set out to identify and
resolve potential conflicts. By involving
procurement specialists early in the
project. jurisdictions may find that some
procedures can be established that will
be satisfactory to all perties, eliminating
duplication of precedures.

veral eflorts ace anderway at the
Department to gather infarmation an
multiple, conflicting requirements that
inhihit the progress of IWHS prejects.
The Department completed a study in
September 1993, investigating muilti-
jurisdictional issues encountered by six
metropolitan areas implementing
varying scales of traffic management
projects. The Department has also
completed case studies of several IVHS
operational tests invelving multiple
jurisdictions, including Advsace, HELP,
Transcom/Trensmit, and Advantage I-
73, and prepsrations are underway to
monitor additional tests. Program-wide
evaluations of operationat tests will

problems eacounbered in mutti-
jarisdicts VHS s, and
the will share evaluation
results with the public and the IVHS
commrumnity.

Regim{ operational suthorities wary
be an appropriate, efficient mechanism
for coordinating IVHS across
jurisdictional bounderies and reducing
multiple reqpsirements. The merits of
reconemending lepislative changes o
permit the formation of interstate
compacts for deployment of IVHS are
under considerstion by the Department.
It should be recogaized, however, that
siates believe it is in the best interest of
their constitusncies %o retain-operational
and oversight authority over their taffic
management systems. The Department
will, in any event, pursue policies that
will promote the sucoessiul
coordination of {YHS across
jurisdictional kmes.

3. Probiem Staternent: Many of the
private a:ornﬁic sector satities that
will be 1 ved iR the procunememnt of
IVHS systems are inexperisaced in kigh
wchaclogy procurements, lsading to
deleys, missteps, and lass »inctive
competifion »
expand, or publicize training sessions

on high precusssent ignies

Depeitanont

developing sad ing treining on-
high techn elagy procuresnent. The
Department is in the satelst of its-edfert
to provide support to Stads and Jecal
governments and the privats sector on
high teckaalogy procurement issies.
The effort began in January 1893 with a
coentereace on Public/Private
Partnerships: Manoging the Legal Issues.
The conference iacluded sessioms on
forming partrerships, defining project
abjectives, inteHectual property, and
cost acoounting. In January 1994, the
Departmaat and 1VHS AMERICA jodetly
sponsered a-conference on intedlectual
property rights under public/
parinership agreements. As part of its
Fiscal Year 1994 sctivities, the -
Department is developing twe projpeds
oa procurement—an [VHS contracting
course and a research
preject. The objective of the farmer is to
cover varions aspects of contractieg,
incinding drafting specifications,
sllocation of indeliectnel property rights,
ways to seinitnize or avoid provests and
daims, and alternstive funding
mechanisms The objectives of the 1ster
is to prowide recommendations for
improving the efficiency of the

procareavent process aud developing
alternative modets far procurement of
IVHS technelegy. The focus of the
procurerent roscarch project will be on
developing methods %o work within
existing organtzational structures. The
Departmemt witl continue to work
closely with IWHS AMERICA and other
interested organizations in developing
§od implementing procurement
research, raiging, and informational
efforts which address all governmental
levels (Federal, state, and Jocai) and the
private sector.

4. Problem Statement: Cost
accounting, auditing, and cost and price
certification requiremsents create an
expensive burden on potential IVHS
contractors, increase the costs to the
taxpayers of IVHS deployment, and
reduce the pool of eftective competitors.

Recammendativa—Minimize the

. procurements in which these

Tequiraeats are appliad o those where
the goals of the rules are i

Department’s Respense: In addressing
cost accounting, cast centification, and
auditing sequirements, it is i to
distinguish between direct
procurements and contracts unfler
Federal grants and v
agreements. Most government FWHS
procurement will be conducted by Siate
and local lagencies] rather than Federzl
government ageacies. For thess
procurements, the Federal requirements
for.cost accounting, cost certification
and auditing of commercial conlracioes
are Timited. TVHS procuremends funded
by Federal grants and coopersative

to State ortatien

agencies {which is the typical scenarig}
are subject to the Unfform
Administrative Requirements for Grants
and Cooperative Agreements with State
and Local Governments (OMB Circular
A-102, kmown as the “common rule™),
codified by the Department of
Transportation st 49 CFR Part 18 and
the requirements of Title 23, U.S. Code.
The common rule reflects the doctrine
of federalism, onder which States are
given thre maximom administrative
discretion possible with respect to the
national programs they administer.
When procoring property and services
undera or cooperative agreement,
a State Tollows the same policies and
procedures # wses for procurements
fram its non Federsl fonds. A¥though
such wits are State
administered, the Depsrtrment has a role
in the IVES program in providing
technical assistance i the development
of State and local laws and
procedures. As aoted above, the
Department is developing two projects
on procurement. The Department is also
studying pracuremment issues as they



i it o A S

44568

et

——

Federal Register / Vol. 59, No. 166 / Monday, August 29, 1994 / Notices

arise in IVHS operational test projects
and will develop projects to address
those issues as appropriate.

Direct Departmental IVHS contracting
efforts are focused primarily at research
and development and pregram support
and are governed by the Federal
Acquisition Regulation {(FAR). The FAR
contains provisions for exemptions from
or waiver of submission of certified cost
or pricing data for negotiated contracts.
FAR 15.804-3. A proposed rule was
published on March 28, 1994, to
“address unnecessarily requiring the
submission of cost or pricing data” and
to clarify when adequate price
competition exists. 59 FR 14458. The
proposed rule states that when there is
a reasonable expectation that adequate
price competition will result on a
particular procurement, “‘the contracting
officer should rarely have a need to
require the submission or certification
of cost or pricing data, regardless of the
contract type.”

Current regulations provide that the
contracting officer shall not require
submission or certification of cost or
pricing data when prices are (1) based
on adequate price competition, (2) based
on established catalog or market prices
of commercial items sold in substantial
quantities to the general public, or (3)
set by law ar regulation. Price
competition exists if (1) offers are -
solicited, (2) two or more responsible
offerors that can satisfy the
Government'’s requirements submit
priced offers responsive to the
solicitation’s expressed requirements,
and (3) these offers compete
independently for a contract to be
awarded to the responsible offeror
submitting the lowest evaluated price.

At the recommendation of industry,
the proposed rule clarifies the third
condition for price competition by
revising it to read: “Award will be made
to a responsible offeror whose proposal
is either (A) the lowest price: or (B)
Offers the greatest value {see 15.605(c))
to the Government and price is a stated
substantial factor in source selection.”
Thus, agencies have flexibility to waive
cost and pricing data in a best value,
negotiated procurement of the type
generaily used for Federal IVHS
procurements. The Department will give
closer consideration to the application
of the cost and pricing requirements in
its IVHS procurements.

5. Problem Statement: With respect to
procurement issues, the potential for
large products liability expenses may
deter potential IVHS vendors from
participating in government
procurements and, thus, reduce
competition and increase prices.

Recommendation—The government
can seek statutory authority to
indemnify contractors, can take actions
necessary to enable contractors te
invoke the government contract
immunity doctrine, and can assist in
ensuring that reasonably-priced
insurance is available to reduce the
uncertainties of potential product
liability exposure.

Department’s Response: The
Department of Transportation, as well as
the Department of Justice, does not
believe there has been a demonstrated
need for protectionist legislation to
minimize potential products liability
expenses on the part of IVHS designers,
developers, or manufacturers. There has
been no showing that liability concerns
have indeed inhibited investment in or
development of IVHS technologies. It is
too early, accordingly, to consider the
merits of legislation or other actions to
protect developers or operators from
liability risks. Additionally, no -
sufficient basis has been advanced for
the Department to pursue legislation
regarding Federal indemnification at
this time. Such legislative proposals
have budgetary implications and need
very strong demonstrated justification in
order to be considered by both the
Departments of Transportation and
Justice.

More specifically, with regard to the
driver and traffic management
information systems, for example, the
liability exposure of participants in the
automated traffic management systems
(ATMS) and automated traffic
information systems (ATIS) does not
appear to be unique. It could be
avoided, in any event, by the
application of sound engineering
principles. The advanced vehicle
control systems (AVCS) carry the
potential for enormous safety benefits.
Their attendant risks of liability
correlate to the degree of safe
engineering practices; the National
Highway Traffic Safety Administration
and other organizations are engaged in
extensive testing and analyses of these
systems. The automated highway
system (AHS), which poses the
potentially greatest safety benefits, also
carries risks of system malfunctions.
This program, through, is stillin its -
early stages of design and development.
Extensive testing and assessment will be
accomplished through the planned AHS
consortium, and liability constraints
will be carefully analyzed within that
context. Additionally, the high level of -
industry interest in the AHS p
suggests that the IVHS community is not
being unduly chilled by liability -
concerns at this time. It is, accordingly,
premature to conclude that liability

issues pose significant constraints to the
deployment of this system.

t is the best government policy to
encourage the safest, most effective
transportation advancements by
maintaining a stimulus for the IVHS
developers to produce safe products and
establish safe services. Limiting liability
would lessen the incentive for those
capable of controlling the design and
manufacture of the products.
Transferring liability to the Federal
government by, for example,
indemnification of IVHS manufacturers
for a proportion of their liability costs or
for judgements that exceed available
insurance coverage, would result in
similar safety disincentives. Such
measures undermine the function of tort
liability as a means of causing a
manufacturer or designer to act with
due care.

The Department is willing to work
with IVHS AMERICA in exploring the
availability of insurance for IVHS
development projects. To date, to the
Department’s knowledge, participants in
federally funded operational tests have
not encountered problems with
insurance coverage. Accordingly,
legislation or other actions to ensure
coverage appear to be premature.
Nevertheless, the Department agrees
that it is useful to include the insurance
industry in relevant workshops and
outreach programs.

For these reasons, the Department is
not disposed to suggest that protective
legislation is necessary to promote the

' implementation of IVHS technologies at
- this time. The Department will,

however, consider the need for
legislation, if any, during the course of
our evaluations of legal issues during
the operational tests and the AHS
development program. The Department
will also work with IVHS AMERICA
and other interested participants to
encourage the involvement of the
insurance industry in public discussion
concerning IVHS development.

6. Problem Statement: The cost of
complying with varying governmental
recordkeeping and administrative
requirements will ddd to the cost of
deploying IVHS systems at a time when
government needs to be most efficient.

Recominendation—Evaluate every
administrative requirement that differs
from traditional commercial practices to
determine whether it is worth the added
cost to the taxpayers and society, and
take aggressive action to reduce
administrative cost of compliance with
such requirements. ,

Department’s Response: A number of
general procurement reform activities
are underway within the Government
and the private sector, and the
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as they potentially impact IVHS
procurements. Many of the specific
reasons for the higher cost of doing
business with the government identified
in the IVHS AMERICA procurement
paper do not apply to IVHS
procurements because of the low dollar
amount of these procurements or
because of the nature of the
acquisitions, i.e., research studies rather
than products. It cannot be assumed,
nor has it been demonstrated, that
problems encountered in large DOD,
NASA or other agency systems
acquisitions apply to Departmental
IVHS research and development

_ activities. To the extent that specific

problems can be identified with State or
local IVHS procurements, the
Department will sponsor research and
work with the interested parties to
recommend solutions.

7. Problem Statement: Larger IVHS
vendors believe they will be unfairly
excluded from providing the full range
of IVHS design and implementation
services due to organization conflict of
interest {OCI) limitations at all levels of
government.

Recommendation—Clarify the
applicability of OCI rules and preempt
application of unreasonable OCI rules
by State and local governments.

Department’s Response: Again, it is
important to distinguish between direct
Federal procurements and State and
local procurements. The Federal
Acquisition Regulation (FAR)
organizational conflict of interest
provisions do not apply to State and
local procurements. Accordingly, a
contractor would not be restricted from
eligibility for State and local
procurements as a result of the FAR
conflict of interest rules. States and
local governments use their own
procurement procedures, including
conflict of interest rules.

OClI rules in some form are necessary
to provide governments with impartial
advice and to preserve fair and open
competition. The Department agrees,
however, that the application of those
rules to the IVHS program should be
studied. The Department will consider
State and local organizational conflict of
interest rules as part of its research on
innovative procurement methods. The
Department will make appropriate
recommendations and provide technical
assistance in this area to State and local
governments in developing necessary
laws and regulations for acquisition of
IVHS systems.

8. Problem Statement: Uncertainties
resulting from public procurement
policies, political involvement with -
procurements, and delays increase the

cost of [IVHS development and
deployment and discourage vendors
from participating in this arena.

Recommendation—Engage in
aggressive information exchange to
reduce delays due to unrealistic
scheduling and lack of advance
planning, including seeking information
from and distributing information to
State and local entities and the private
sector.

Department’s Response: The IVHS
AMERICA paper addresses a number of
concerns on project uncertainties
including procurement policies and
potential Congressional involvement in
the management of the IVHS program.
The Department has some control over
its own procurement policies to
improve multi-jurisdictional, multi-
partner contracts. However, the
Department has little or na control over
Congressional earmarking, except to
explain the negative impacts on the
Program. Congress has not interfered
with the Department’s implementation
and management of IVHS projects.
Therefore, this should not be a great
concern for those interested in forming
IVHS partnerships.

The primary problem with_
uncertainties in the governmem s
contracting process is largely due to lack
of communication, particularly-in the
early stages of a project. The Department
recognizes this problem and is

o aggressively examine. .
means to address this issue. As part of
its Fiscal Year 1994 program, the
Department will tést and examine the -
benefits of a voluntary pre-agreement
conference for early deployment and
operational test participants. The
objective of the project is to examine the
benefits of a pre-negotiation process.
The project’s aim is to provide-early and
greater involvement by subgrantees and
contractors in the development of the
project and the negotiation of the
partnership agreement. The results of
this project will be used to develop
mechanisms to facilitate multi-.
jurisdictional, multi-partner
cooperation.

The Department will also include [a)
representative of its contracting offices
in the early stages of a project so that
advance procurement planning can [bej
facilitated.

As noted in the response under #2,
the Department is also continuing its
effort to track and examine institutional
issues in U.S. operational tests. The
objectives of the operational test case
studies is to examine institutional and
legal impediments encountered, and
how they were addressed. The “lessons
learned’” emphasis of the studies will be

beneficiat fier futurs molti-jurisdictionad,

%Mmmmwmk

with its perters, including IVHS
AMERICA, in its efforts to make IVHS
procurement policies and contractual
agreements consistent and
comprehendibie.

9. Problem Statement: The lack of
broad agreement on the definition of
pubhc-pnvate partnerships for IVHS

the methods by whmﬁs they shouid -
be 1mplemented create uncertsinty over
applicable procurement rules.

Recommendation—The Department
should consult with the IVHS-
community and promulgate specific
regulations or guidelines addressing the
use of public-private partnerships in
IVHS development and deployment in
order to provide a definite framework
for their implementation and to ensure
that full and oper competition
requirements are not undermined

mmz Response: The

Department disagrees that specific
regulations or guidelines are needed to
address the use ef public-private
partnerships in IVHS development and
deployment. An IVHS “partnership”
escapes a clear definitior because it may
mean something very different -
depending on the objectives of a
partlcular endeaver or the area of
L esting, deploysient. o
operanom testing, deployment, or
commercial product davalopmnt
Consequently, the opportunities fer
innovation and flexibility-associated -
with public-private partnerships should -
not be constrained within Federal-
idelines or regulations.
gm'!‘he role of the Federal Government in
IVHS pubtic-private partnership is as a
provider of information on the different
means of structuring public-private
partnership. A good start was the
January 1994 conference, IVHS Public-
Private Partnerships: Managing the
Legal Issues. The Federal Government
also serves as a trend setter by using its
research and testing program to
experiment with new contractual
mechanisms. IVHS AMERICA also plays
a critical role in broadening the use of
pubhc-pnvate partmerships through its
role as clearingheuse of idess on new
contractual mechanisms for 4ll levels of
government and the private sector. As
the Federal IVHS institutional issues
program is further develo the
Federal Government will more
aggressively towards iding cutreach
to State and local governments and the
private sector on IVHS public-private
partnerships. In turn, the Federal:
Government will continue its learning
process by researching and, where
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appropriate, applying innovative
partnership arrangements developed by
other Federal agencies, States, local
governments, and the private sector.

Authority: 23 U.S.C. 315; 49 CFR 1.48;
Pub. L. 102-240, Secs. 6051-6059, 105 Stat.
1914, 2189-2195.

Issued on: August 22, 1994.
Rodney E. Slater,
Federal Highway Administrator.
IFR Doc. 94-21243 Filed 8-26-94; 8:45 am)}
BILLING CODE 4910-22-M
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